by Judge Koutras in Consolidation Coal Co., 2 FMSHRC 49 (1980),
in which he held that the coal company seeking review of an
imminent-danger order has the burden of proving that an imminent
danger did not exist.  Judge Koutras stated in the Consolidation
case that "* * * the order is properly vacated where the appli-
cant proves by a preponderance of the evidence that an imminent
danger was not present when the order was issued" (2 FMSHRC at
64) .

The Secretary's brief (p. 5) contends that the practice of
having a different person reenergize equipment from the person
who deenergized the equipment comes within the definition of
imminent danger in section 3(j) of the Act which provides, "[t]he
existence of any condition or practice in a coal or other mine
which could reasonably be expected to cause death or serious
physical harm before such condition or practice can be abated."
The Secretary's brief (p. 6) also quotes from the Legislative
History of the Federal Coal Mine Health and Safety Act of 1969,
page 215, or from page 89 of Senate Report No. 91-411, which
provides as follows:

The concept of an imminent danger as it has
evolved in this industry is that the situation is so
serious that the miners must be removed from the dan-
ger forthwith when the danger is discovered without
waiting for any formal proceedings or notice.  The
seriousness of the situation demands such immediate
action.  The first concern is the danger to the miner.
Delays, even of a few minutes, may be critical or
disastrous.  After the miners are free of danger,
then the operator can expeditiously appeal the action
of the inspector.

The Secretary's brief (p. 7) also quotes from the court's
decision in Freeman Coal Mining Co. v. Interior Bd. of Mine Op.
Ay p. , 504 F.2d 741 (7th Cir, 1974), in which t the court agreed
with the Board's statement that imminent danger relates to the
"proximity of the peril to life and limb" (504 F.2d at 743).
The court also approved of the Board's discussion of imminent
danger in the following language (504 F.2d at 743):

"[w]ould a reasonable man, given a qualified in-
spector's education and experience, conclude that
the facts indicate an impending accident or dis-
aster, threatening to kill or to cause serious
physical harm, likely to occur at any moment, but
not necessarily immediately?  The uncertainty must
be of a nature that would induce a reasonable man
to estimate that, if normal operations designed to
extract coal in the disputed area proceeded, it is
at least just as probable as not that the feared
accident or disaster would occur before elimination
of the danger."
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